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SC ruling:
Payments to
non-resident
firms for
software not

taxable as royalty

Tax lability of foraign
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After the 5C rullng, such
safiware firms have now been
XTI fro ded DS
. Eupm:hnm nmai“m

sodtvwane suppliers

Vishal Malhotra, national
tax leader-TMT at EY [nadia,
saxid: "This &5 a welcone judg-
ment which not only brings
certaingy on the two-decade-
|l debate, but alsovindicates

the non-taxability stamd on
soltware payments by reinfore-
g supremacy of tax treaties
mﬁmdmhytunniﬂﬂm
ower the domestic Lo
Earlier conrt rulings on the
dispute wens I the
case of Samsung Electroaies,
Kamataka High Court had

ruled i favour of the taxauai
while the Delhi High Court, n
the Ericsson cade, upheld the
taxpayer's contention. The
subsequent rulings by other
Hi.".'Hha'l-n hﬂlﬂ‘ﬂm
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thereof), which deal with roy-
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Llre assessees, have o

tien in the hm af these cases.”

o, it enid that the End User Licence
| Agreements of the softwane do

right over the software and what

S | Lo piven the dibutarisniya

' © nan-exchisive, non-transterable
| licemce to resell cormpurber soft -

e weare, It isheing expressly stipa-

lated that ne copyright in the

- | computer programim s trans-
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The Incomie tax departnsent

il E termed paymentsmade to nom-

. resklents for software

’ - | as royalty. The rationale far this

iware i sald, the tvoorporated

Fo= | programme is Heensed to the
paf | end user. The taxenan has also

. contenided that since the Indian

|| entity is granted the rights to

dwerise | exploi the softwane copyrgh,

e pavments for such puar-

oA | chiases amount to rovalty
8} | Encotne forthe soller,

Taxpayers have apposad this

|| whew, sayitg that thoese transac-

~thons are sale dmplicterand do

o | ool el licensiing ol any copy-

pials | right. The non-resident owner

-| | the software and the use of the
A | softvene by the ladian company
| & Heited to

proprietary vights in

backup
copy and redistribwtion, they

pbogl | argued. Payment received for
tthon | sale of compote
fele | businesis oo and in the ab-

r softwane is
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SUPREME COURT RULING

Payments to non-resident cos for
software not taxable as royalty

INDU BHAN
NEW DELHI, MARCH 2

THE SLFREME Court om Toesdlay
ruled that payments made to
ni-residents for software pur-
e it b i i Tonealy, S60-
Eing ak rest a kong-standing row.,
This rreare Lax lalbsilivy of for-
eigm softweare selierwithout a per-
manenl establishment i India
wotlld reduce o the 2 percent
Erpisbsation lewy introduced wa
Finance Act A020, froom the 10per
cent roggailty e, which the Indkian
banger has hatheren been liable to
withhiold. The ruling will loveer
the oot of software purchases for
B iy s s Hhe oo sedlprs
sy chioose fo lower poces, tak-
b chvanitage-of the tax reliel
Lofrware firms such as IBM
Enclia, Samsung Electronscs, GE
India. Hewldett Packard India,
Miphusis and others, wihach im-
gt soeftwene for sale in inglia. are
arnoig the prncipal benefickine:,
After the SC nding. such solt-
waare [irms have tow been ex-

ermpied from deducting TOS for

— — ——

The ruling will lower
oot of software
purchases for Indian
firms as overseas sellers
may choose w lower

prices, taking advantape
of the tax refief

chicabes the pon-taxabilsy stand
om softwarne payments by nein-
forcing supremacy of L Teaes
eprtered into by tam sovereigns
over the dormestic Law”

Fartier couet mulings on the dis-
puile veene condliceing. [n the case
of  Samsung Electromics,




Cross-border payments for use of
software not taxable as royalty: SC

Buyer only gets the
right of use, not the
intellectual property
of the software

i Dednd, baarch §
The Supreme Court toclay held
that Indian companies need ot
1 ostgh et
pay manug rers
suppliers. for s or resale of
ter saftware through end-
user lieence agreements (ELILAL
I a reldief for Indian buyers, a
th Bench ed by Justice
mm ﬁnmwj said the
consideration patd by them for
use orsale of compiter soltware
canmot be comsidered a payment
of “rowalty for the ase of copy
right in the computer software®.
The judgment will
impact re mapors such as

IBM Endia, Sasken Communica-

tions Tech, Sonata Information
Technology, Radonal Seftwarce
Corporation India, Samsung Elec-

trondcs, and Engineering Ana-
Iyis Centre of Excellenice Pyt Ltd.
The judgenent was based on
croas appeals by the Revenue ar-
thiorities amd sssessees abike on
the questhon of whether the
maney pald by Indian buyers o
foreign, 'mof-resident' soft-
ware suppliers amoun-
red o royaliy and,
thus, fax deduct-
filsle ag soinee W
der Section 195
of the FTACL
Justice  Nar-
iman reascomes]
thar payment of
is for
copyright of a work
Here, the computer saft-
ware b sold in the form of a COo
an [nelizn boyer under a nan-ex
clisgive Hoence, Again, the [ndisn
hauyer only recetves the rght to
e the saftware. He does nat get
&y copyright on the:softwane
Henee, the amount for a
computer salpware from a for-
clgn manufacturer does not

i Ilil'

'il"ﬂlllg-i-! royalty for which tax
shauld be dedwcted ar source.

Right to use soffware
“When, ander a non-exclusive b
cende, an endassr gets the right
[ LeSe COam puler 5 i the
form of a O, the end-user
anly receives a rght ©
use the software and
nathing mare, The
o epduser doss mo
of the
th“ﬂ'!;h“ thie

wTEr  comtin:
ues o retain... It
I8 wrong oo say
that when a
righred :rr.ldﬂ
sold, the' end-oser
#ets the right to use the
imtelleciual property rights em-
bodied in the copyright which
would  therefore  amount o
tramsfer of an exclastve right of
the copyright owner in the
work,® st Mariman
elaborated,

Thee judge in followed upwith &
simple illustration: “An obwions

example &5 the parchaser of a
bk o 2 COJTAT, whis becames
thee cwmer of thee phiysical article,
but does nat became the owner
of the copyright iaberent in the
work, such copyright remaining
exclusively'with the pamer,”

The judgment covers four cat-
egaries of purchases and use of
foretgn computer software, One,
saftware purchased directly
an endaser, fesident i !mﬂlir
From a forelgn, non-resident, sup-
plier ar manulfacturer;,

g, Tesident Indlan compan-
les acting as distributors ar re-
gedlers, by purchasing the safi-

wane froan foredgn suppliers.
Three, wherein the distributor

ks a forelgn vendor, who, after
purchasing the software from an-
other forelgn seller, resells it o
resident Indian distributors ‘ar
end-users.

And, four, where the sofowarne
fis budlt onto hardware apd sold
as an integrared unitlsquiprment
by forelgn suppliers to restdent
Imdian distributors ar encl-users,
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LT Department role What taxpayers have Leghslathe arrangement
= Broadly chafacterised the petilstently contended? .
payments made to * These tramsactions are sake amendment introdued
noa-residents for software M“h“m- ﬂ"mﬂ'm 012t
purchase as royaky. licertsing of any copyright. S Spphcabiiy
s Dasod on the I | o T non-fesident Gwner retalid the RYORERI Ny sy
soid, the ing and the use of the software by the of channel
b licensed to the indien company b benited to makdng  ¥ha which software gats
Mrl:ﬂmmm SO AN for a right to use
Payment received fior saie of
:llrhﬂ’u':lﬂ'!'ﬂﬂl COmputer soffware is business mm
exploit the inteflectual In(ome :
property o copyrightinthe In the abrence of a businest RSy Icoiud
software, * Taxparyers argued
Cansequently, the payment ment of the sefler in Indl, such 2958 Drovisions o tax
for such business Income is outtide the ambit
AMOUNEs to royalty Income of taxation. treatees
for the weiler,
in 2003, the income tax department
sent Notices to several for
payments made on Import of sofMware
The carfiest Cases irvolved Lucent
lnI.L:ﬁsmn
Llectronics
mtm
In the past, the issue saw legal battie
with tweo mast important and
conflicting rulings
in the cise of
Kamataka HC ruled In Srvour of tos Tax
Hmnvhhﬁu;ﬂmm ; P ——
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uncertainty and ambiguity in the u-ﬁn-ngh-, :
minds of Laxpayers -mmmmuﬁ—mnm



