MCA proposes changes to bankruptcy code for
quicker corporate rescue

The ministry has given time till 1

proposals

lanuary for recelving suggestions on the



Experts said the proposed changes may be considered as
learnings from the IBC experience so far. The process should be
accessible to companies fallen on hard times, but should
prevent promoters and directors to gain from the protections
offered by the law in case of wilful defaults, explained Srinivasa
Rao, partner and leader, risk advisory services, Nangia
Andersen LLP, a consultancy. Another aspect that the IBC
should actively strive to improve is about how not to become a
bureaucratic process, said Rao. "The ease of resolution will also
be determined how quick the process is without compromising
on its efficiency,” said Rao.
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“The resolution professional’s rights were curatled in approaching the NCLT. despite clear evidence of
wrongdoing and manspalation because the look-back penoed was shorter. The government must have realised
this meeded 1o be fived,” sasd Manoj Kumar, partner, Corporate Professionals
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The look-back penod refers to the fame that a resolubion
professional, followiag the NCLT s pesmassion, can
imvestignse for any frowdulent transachion or wrongdoing

The MCA has also proposed that a volumary liguidation
need not require the nod of adjadicating mutheority.
Instead. thes could be done by a special resohition of
members” resobution, and approval of eredisors

nting two-thirds in value of the debt. “The
Isqaiddator may be required lo make a public
announcement of the closure of the . and ivtimate
concerned authormies, such as the Insalvency and
Bankrupicy Beard of India {EIBBI) amd the registrar.™

“While '|.-|.|l|.|.|:I.a.r_.'!.' lsquicdation matiers could be closed m
one of teo hearings, they are not a priority of the
fribanads, [t could take from several months o a

years for & !.'nh:l:.r}' |||.|uid.l|.1-|m Loy bee aH:lml.-H]," s
Anshul Jain, partner. PwC India.
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As for avoidance transactions, the ministry has suggested
that an explanation may be added to the Code o clanfy
thal prn:redmb:l for avoudance of tramsactions and
wrongful trading can condinue even after the approval of a
resolutson plan
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fixed timelme to prevent corporate debtors or perpetmbors
the of the 1BC . The

mechanisms for mmmipl
dastress,” said Snnivasa Rao. partner & leader - Risk
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may be required 1o submit only information
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admassions, the has said thal financal creditors
(1L )-aushemticated reconds 1o establish defoult for the
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The idea 1 io make the admassion process quicker as the NCLT wall anly be required 1o consder [L-
suthenticated records as evidence of default for Section 7 applications.
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oxpenses of resource.sirapped insolvency proceadings. such as payment towards workmen's dues or for

camymg forwand avoidance procesdings

A detwiled framework for contnbaton to ond utitisatson of the IBC fund will be prescribed by the
governmient, since the present structure, it is felt, provides limited warys of utilising the amoant contributed

“The fund could also be usad to

reascnably priced imterim finance,” sasd Bikash Jhawar, partner, Saraf & Partners
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Ministry proposes fixed timeline for NCLT,
extended look-back period in IBC

The government has soughi public comments on the proposal by Janvary 13
Ruchiks Chitravanshl | New Delhl December 23, 2021 Last Updated a1 20053 [ST
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Insalvency and Bankraptey Code ([BC), the ministry of corporate affairs (MCA) has proposed robust norms
against pvoidance transactions, wrongful trading. and inordinste delays via changes to look-back period and
fixed bimelines for the tnbunals b regect or approve plans, among other measures

The MUA has proposed that the TBC should Trm'idl: the adjudicating austhonity with 30 days for approving or
regecting o resolution plan under Section 11, [ a decision s not made on the resolution plan withan that

period. the adjuedicating suthority will record reasons in writing for the same, the ministry has proposed.
The oviErTanssnt licis muylﬂ |_:|IJ|!||:|-|.' coftanvents on the |:h:l.l|:l|.|.-.:|.| |!r_l. ]l.lu.l.l]j- 13

Fhe Centre 15 of the view thal Ell:'L'I'I|"I rﬂh:h: the valuee of the ETTIEJII.' iebbor omil dsmcentivise pokential
;-.ur]ull-.lll..:g}phr.]nh fronni |.'l.::|1|.-'.1|.'ﬁ||.n|& in the [priocess. “Such L-]a!r:. g auuji[ the |.'l|]5-u-'.||'|l.-u the Code 1o
provide value-maxsmising outcomes for stakehodders,” the MUA smid.

The two-year look-back peried - which starts from the date of the admisseon of the insolvency application --
15 suggested fo be extended to the dabe when the corpomie insolvency resolution application 15 filed. Experts
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“The proposed changes should serve as an easy mechanism to get the
maximum value from the winding up proceedings of a company,” said
srinivasa Rao, pariner & leader — Risk Advisory Services, Nangia Andersen LLE

The process should be accessible to companies fallen on hard times, but
should prevent promoters and directors from gaining protections offered by
the law in cases of wilful defaults, Rao said,

Among other proposals, ILC also suggested that financial creditors may be
required to submit only Information Utility (IU]} - authenticated records - to
establish default for the purposes of admission of a resolution application and
the adjudicating authority to only consider 1U-authenticated ecords as
evidence to enable quicker disposal of insolvency applications.
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Govt Panel for amendments to Insolvency and
Bankruptcy Code

Synopsis
The insoheency end Bankruptcy Code 1B came inta force in 20% and has slready
undergane yanous amendrreris

o

A key government panel has suggested
amendments to the Insolvency and

Bankrupicy Code including provisions
related to time period taken for
approval of resolation plans, avoidable
transactions and wronghul trading.

To ensure swift approvals fior resolution
plans, the committee sought to make it
mandatory for the National Company Law Tribunal (MCLT) to approve the

plan within 30 days o1 else record its reasons for delay in writing.

The ministty of corporate affairs Thursday sought public commenis on the
amendments proposed by the Insolvency Law Committes (ILCL

The Last date for submission of comments is January 13, 2022

The panel has proposed changes to the "look-back period, by making it
effective from the date of filing petition instead the date of admitting the
petition so that a longer net can be cast to capiure pre-filing transactions of
the debtors.

A look-back period is the time within which the resolution professional can
revisit concluded transactions of an entity referred under the 1BC as being
preferential or undervalwed.

At present the time is two-years preceding insolvency commencement date.

The commiitee suggested changes to enable expeditious sdmission process
and reduce the time period taken for approval of resolution plans.

“This is crucial as it will help plug the loophole which could be misused to
take undue advantages by the promoters by taking away the valuahble assets
through these avoidable transactions, ” said Anshul Jain, pariner, PwiC.

Besides, amendments have also been suggested in connection with closure of
the voluntary liquidation process and the 1BC Fund

The Insolvency and Bankruptcy Code (IBC) came into force in 2016 and has
undergone various amendments.
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