NHAI, POWERGRID, OTHERS SEEK RELIEF

Tax blow to InVITs
may be softened

Proposal to tax returns
as capital gains rather
than as income

PRASANTA SAHU

New Delhi, March 21

THE GOYERNMENT MAY consider taxing
the return on debt capital distributed by
Infrastructure Investment Trusts (InvITs)as
capital gains, rather than as "income from
other sources”, as proposed in the Finance
Bill 2023, The change could lower the tax
incidence onunitholders of InvI TS, as capital
gainsare typicallytaxedat much lower rates,
comparedwith incometax at marginalrates
fordomestic and foreign investors.

The rethink is prompted by the concerns
expressed byvariousstakeholders,including
government bodies like NHAT and Power-
Grid, that the tax proposed in the Budget,
could discourage futureissuance of InviTs,
increasinglya keyinstrument forinfrastruc-
ture financing.

According to sources, the Finance Bill,
2023 maybe changed tosoftenthetax blow
to InVITs, before it is put to vote in Parlia-
ment next week.

As per the Securities and Exchange
Board of India (Sebi)norm, 90% ofthe dis-
tributable cash of InvITs flows to the
unitholders as interest, dividends and
return of capital. While interest and divi-
dend income is taxed at the hands of unit
holders, thereturn of capitaldisbursed by
InvITs is currently not taxed either in the
hands of business trust orin the hands of
unitholder.

Some business trusts might have used
the loophole toreturn averyhigh amount
of capital to the unitholders without acor-
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responding change in the acquisition cost
of underlying units,in what would have led
to undue benefit to them atthe time of the
subsequent sale of units. This may have
been the reason for the government to
bring in a tax.

In the Budget for 2023-2 4, the govern-
ment has proposed that InvIT/REIT distrib-
ution by way of ‘repayment of debt’ to the
unitholderswill be covered under the ambit
of taxationas "“other income”,netof the cost
of acquisition of the unit. However, no
redemption of units occurs at thetime of the
return of debt by InvITs as there is no such

provision under the Sebi norms.
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that the airline does not view
Indian carriers as a threat. He said
that Indian carriers are also being
impacted due to non-enhance-
ment of traffic rights.

Clark said that India’s aviation
market has a'great opportunity’for
future growth.

Emirates began operations to
India in 1985 with scheduled ser-
vices to Mumbai and Delhi. At pre-
sent, the airline operates flights to
over 140 destinations globally
fromits hub in Dubai.

Tax blow to
InVITs may be

softened

The Budget proposal would
expose foreign investors, key par-
ticipants in InvITs, to a tax of 40%
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tax plus cess and surcharge on
receipt of return on capital. It will
also affect the returns of domestic
investors, including retail
investors,whocould face tax up to
30% plus cess and surcharge.

Long-term capital gains are
currently taxed at 10% (holding
period of over 36 months), and
short-term gains at 15%.

“The proposed tax on return of
capital by InvITs should ideally be
in the form of capital gains tax
rather than as income from other
sources,’a person privy to discus-
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Tax experts say capital gains
tax should kick in only when the
return of capital exceeds the cost
of the unit.

The capital gains tax could

arise immediately when the cost

ofthe unitis fully paid back by the
InvIT and/or when the unit is sold
on the exchanges, they noted.
“The Budget proposal would
surely trigger advise to consider

repayment of loans as reductionof
the cost of acquisition of the
units,” Vishwas Panjiar, partner,
Nangia Andersen,said.
nce ;

affect the yield of investors on
their investments made in previ-
ous InvITs of NHAI and Power
Grid, they have also reached outto
finance ministry on the matter
and delayed fresh tranches of
InwlTs, sources said.

While NHAI had plans to raise
5,000-10,000 crore in February-
March, Power Grid was expected
to raise its entire ¥7,700 crore

through InvITs.
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