Taxman to defer to
anksinIBCrescue

Changes on way in bankruptcy law to redefine secured creditor
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he taxman will defer to

secured creditors such as

banks while sharing the

proceeds of a bankruptey

rescue, two people aware
of the government’s plans said.

The Centre will amend the
Insolvency and Bankruptey Code
{IBC) to unambiguously state that
tax authorities will be below
secured creditors having a charge
on the assets of a corporate hor-
rower in hierarchy while distribut-
ing the proceeds, the people cited
above said on condition of ano-
nymity.

This is a key proposal in the
amendments to the IBC that the
ministry of corporate affairs has
prepared in consultation with the
sector's rule maker Insolvency and
Bankruptcy Board of India (IBBI.
The amendments will be presented
in the Parliament after the national
pollsin the April-May period, one of
the two persons quoted above said.

Emails sent to the ministry of cor-
porate affairs and IBBI on Monday
seeking commenis for the story
remained unanswered at the time of
publishing.

The idea is to amend the defini-
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The idea is to amend the definition of secured creditors in the IBC

to specifically exclude dues to government including tax dues.
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tionofsecured creditorsin the IBC
tospecifically exclude dues to gov-
ernment including tax dues. “The
proposals are under inter-ministe-
rial consultation,” said the person.

The IBC says workmen's dues
and secured debtors must be paid
first in a bankruptey rescue, fol-
lowed by wagesof other emplovees,
unsecured debtors and government
dues, in that order. However, con-
flicting judicial pronouncements
have sowed confusion in the minds

IB'-C LOWERED status of govemment dues
I:lelnw secured creditors in 2006

of stakeholders.

In the Gujarat state tax officer vs
Rainhow Papers Ltd case, the
Supreme Court ruled in September
2022 that lenders cannot secure
their dues at the expense of statu-
tory dues owed to government ora
government authority, effectively
upsetting the hierarchy of creditors
in the bankruptcy code.

In another case last July, the apex
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court said the way the code
distinctly treats dues to
secured creditors and the gov-
ernment shows Parliament’s
intention to treat the latter
separately.

“Law makers’ intention to
treat government dues sepa-
rate from that of secured
creditorsis also evident from
the preamble to IBC that
speaks about balancing the
interests of all the stakehold-
ers by altering the order of
priority of payment of gov-
ernment dues,” said the sec-
ond person quoted above,

Introduced in 2016, the IBC
had brought down the prior-
ity of sovereign debt below
that of secured creditors. “It
was a conscious decision,”
said the first person. “The
original intention of the law
will be made specific. But let
us say, ifa government entity
Is creating security interest
using an instrument just like a
bank, that would of course he
treated at par with secured
creditors,” said the person.

Treating government dues
lower in the hierarchy was
aimed at encouraging invest-
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Introduced in 2016, the IBC had brought down the priority of
sovereign debt below that of secured creditors.
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ments into distressed assets
and to maximize the chances
of reviving a company in

on the Rainbow Papers con-
tinues to be applicable in cor-
porate insolvency resolution,
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Supreme Court S— attached to the

recently rejected

review petitions against the
Rainbow Paper ruling and, as
it stands today, the decision

issue of appropri-
ate classification of govern-
ment dues and ultimately in
the success of IBC process, a

clarity in this regard is an
urgent need of the hour.
Therefore, in line with the
object of IBC, the government
should expressly clarify that
all debts owed to central gov-
ernment and the state gov-
ernment shall be treated
equally with other unsecured
creditors unless in cases
where specific ‘security inter-
est’ is created pursuant to a
‘transaction,” said Panjiar.
“Clarity will go a long way in
minimizing disputes and
streamline the resolution pro-
cess,” said Panjiar.

Recognizing government
as a secured creditor only on
the basis of transaction as per
definition of security interest,
and not on the basis of statu-
tory charge, will benefit the
corporate rescue and liquida-
tion process under IBC and
would be in furtherance of the
preamble of IBC, said Anoop
Rawat, partner (insolvency
and bankruptcy) at law firm
Shardul Amarchand Mangal-
das & Co. “It is important to
note that even in security
enforcement legislation such
as SARFAESI Act, crown debt
is subordinated to secured
debt,” said Rawat.



