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Tribunal allows treaty beneﬁts
on re-domicilia�on of oﬀshore
en��es

Re-domicilia�on of a company from one country to another by itself can not lead to denial of tax treaty
beneﬁts. Mumbai bench of the Income tax appellate tribunal rejects Revenue’s objec�on for denial of
treaty beneﬁts under India-Mauri�us Double tax Avoidance Treaty (tax treaty) due to change of company’s
place of incorpora�on from Bri�sh Virgin Islands (BVI) to Mauri�us, holds re-domicilia�on to be the way of
life for oﬀshore en��es.

Background
• Asia Today Ltd (assessee) registered as an ‘interna�onal business company’ in November 1991 in the
(BVI).
• The Assessee redomiciled to Mauri�us on June 29, 1998 and its registra�on was cancelled by the
Registrar of Companies in BVI from Jun 30, 1998. The Mauri�us Revenue Authori�es issued a tax
residency cer�ﬁcate (TRC) to the Assessee in July 1999.
• The Revenue contended that the Assessee being originally a BVI company was not en�tled to treaty
beneﬁts under the India-Mauri�us tax treaty for AY 2000-01 to 2003-04.
• Further, the Assessee in its response submi�ed that even though ini�ally it was incorporated in the BVI
but at the �me of claiming treaty beneﬁts it was registered in Mauri�us and its TRC was not in ques�on.
Accordingly, the assessee contended that the fact of re domicilia�on does not aﬀect its eligibility to
treaty beneﬁts.

Tribunal’s Judgement
• The Tribunal elaborates that “Corporate re-domicilia�on, also referred to as 'con�nua�on', is explained
as the process by which a company moves its ‘domicile’ (or place of incorpora�on) from one jurisdic�on
to another by changing the country under whose laws it is registered or incorporated, whilst maintaining
the same legal iden�ty”.
• Further notes that for re-domicilia�on, the exis�ng jurisdic�on (where the company is currently
registered) and the target jurisdic�on (where the company is to be ‘con�nued’) need to be on the list of
countries where re-domicilia�on is possible and not all the countries allow re-domicilia�on whereas
many popular oﬀshore centres not only permit but also facilitate the re-domicilia�on and BVI and
Mauri�us are such jurisdic�ons.
• Tribunal takes into account the ease with which the Assessee was re-domiciled in Mauri�us and the fact
that TRC was eﬀec�ve from a date prior to the comple�on of the re-domicilia�on process and thus,
expounds, “The a�achment with the jurisdic�on of incorpora�on in these cases appears to be as
ephemeral as required by the exigencies of treaty shopping, and this concept of re-domicilia�on of the
companies also appears to be an an�thesis of the very jus�ﬁca�on of the situs of incorpora�on of a
company being linked with the treaty en�tlements”.

• Tribunal further notes that almost a�er the end of two decades from the relevant ﬁnancial period that
the issue regarding treaty beneﬁt en�tlement is being raised for the ﬁrst �me and is purely academic for
the relevant assessment years as such an inordinate delay does extend ﬁnality of factual ﬁndings. It
further states that the Revenue has granted the treaty beneﬁts all along and it cannot be open for the
Revenue to wake up today to revisit this founda�onal aspect given the ground reali�es where re-naming,
re-structuring and even re-domicilia�on of oﬀshore companies are facts of life.
• Therefore, the Tribunal held that “re-domicilia�on of the company by itself cannot lead to denial of
treaty en�tlements of the jurisdic�on in which the company is re-domiciled, though, of course, the fact
of re-domicilia�on of the company could at best trigger detailed examina�on or the re-domiciled
company being actually ﬁscally domiciled in that jurisdic�on”.

Nangia Andersen LLP’s take
Re-domiciliation or as is also popularly referred to as migration or change of place of incorporation/
registration of a legal entity from one country to another is quite common with certain countries
allowing both in bound and outbound migration. As compared to incorporating a new entity in another
country and then transferring assets/business, redomiciliation enjoys multiple advantages and
administrative ease of implementation.
The decision of the Tribunal is consistent with global understanding of the concept of redomiciliation.
The ruling would be quite relevant and relied upon in the current times as well. Due to recent changes in
India’s tax treaties, several MNCs and institutional investors have dismantled old structures and
undertaken restructuring of their investment into India. Many players are also considering setting up
presence in or relocating the entities to the IFSC in GIFT city. Concerns have been raised regarding
possibility of the Indian revenue authorities questioning the restructuring under Indian GAAR and
denying tax beneﬁts. While the mechanics of redomiciliation/migration of an entity from one country to
another may be diﬀerent from relocating to GIFT, the reasoning of the Tribunal ruling can be relied upon
to support the argument that the tax beneﬁt cannot be denied merely due to restructuring or relocation
from another country to India.
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