
www.nangia-andersen.com

Punjab and Haryana 
High Court holds that 
supply of BPO service 
do not qualify as 
‘intermediary services’

Newsflash

November 2022



Punjab and Haryana High 
Court holds that supply of 
BPO service do not qualify 
as ‘intermediary services’

2Newsflash | 

Hon’ble Punjab and Haryana High court in the 
matter of M/s. Genpact India (P.) Ltd. (’Assessee’ 
or ‘Genpact India’) has held that BPO services 
(including maintaining vendor/customer master 
data, bookkeeping, developing, licensing, and 
maintaining software, technical IT support 
services, data analysis and supporting various 
business functions like sourcing and supply chain 
management) are not ‘intermediary service’ 
under GST. 

Brief facts

• Genpact India is registered with Haryana GST 
authorities and is engaged in providing a host 
of services collectively referred as BPO 
Services to Genpact International, which 
inter-alia include the following:

o Maintaining vendor/customer master data, 
scanning and processing vendor invoices, 
book keeping, preparing/finalizing books of 
account, generating ledger reconciliations, 
managing customer receivables etc

o Developing, licensing and maintaining 
software as per clients' needs

o Technical IT support i.e. trouble-shooting 
services

o Data analysis and providing solutions to 
clients in respect of forecasting of demand for 
their offerings and management of inventory, 
supporting various business functions like 
sourcing and supply chain management

• Genpact India has filed an application with 
Haryana GST authorities claiming refund of 
un-utilized input tax credit (‘ITC’) on 
account of zero-rated supplies of services 
without payment of IGST under the Letter 
of Undertaking.

• Deputy Commissioner sanctioned part 
refund and agreed with the view of services 
provided by Genpact India qualify as export 
of services. Partial refund was rejected on 
account of ineligible ITC. 

• Thereafter, Department filed an appeal 
before Joint Commissioner CGST (Appeals) 
against the order passed by Deputy 
Commissioner contesting entire refund 
amount and that services provided by 
Genpact India are intermediary services.  

• Pursuant to the same, Order-in-Appeal was 
passed by the Joint commissioner, CGST 
(Appeals) holding that the refund was 
erroneously refunded to the petitioner by 
considering the services provided by the 
Assessee are intermediary services and do 
not qualify as export of services. 

• Assessee filed a writ petition against the 
Order-in-Appeal before the Hon’ble Punjab 
and Haryana High Court.

Background 
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Contentions of the Assessee

• Assessee contended that the conclusion of the 
Joint Commissioner CGST (Appeals) that the 
services rendered by the Assessee tantamount 
to intermediary services is patently wrong and 
perverse.

• Assessee further contended the following by 
referring clauses of the Agreement:

o Assessee is rendering services "on its 
own account" and is not facilitating any 
supply of services between Genpact 
International and its customers.

o Assessee is rendering services to Genpact 
International on a "principal to principal" 
basis and not in the capacity of Genpact 
International’s agent

o There is no separate agreement entered 
into between the Assessee and Genpact 
International's customers and therefore 
in no manner can the Assessee be 
equated to an agent or broker.

o Assessee is not facilitating supply of 
services between Genpact International 
and its customers but is actually providing 
the services "on its own account" to the 
end customers as sub-contracted by 
Genpact International in terms of the 
Agreement.

o Assessee's turn over is the entire charge 
for the service which is the main service 
itself whereas in the case of an 
"intermediary" the turnover is a mere 
commission or a facilitation fee which is 
not the fact in the present case.

• Assessee further contented that the 
definition of "intermediary services" under 
the service tax regime and GST regime being 
broadly similar and as such there being 
neither any change in the facts nor any 
change in the statutory provisions.  A 
different view cannot be taken by the 
authorities pertaining to a different period 
for the same assessee. Assessee contended 
that the principle of consistency would 
apply to tax proceedings as well.

• Joint Commissioner, CGST (Appeals) has failed 
to appreciate that the BPO services rendered 
by the Assessee have been held to be "export 
of services" under the erstwhile Service Tax 
regime and the refund claims were sanctioned 
on a regular basis by the tax authorities;

Contentions of the Department

• Respondent contended that there are 
clearly two categories of supplies in the 
arrangement. First category comprises of 
the "main services" being provided by 
Genpact International to its customers. 
Second category comprises of ancillary and 
supportive services (to the main services) 
provided by Assessee to facilitate the 
provision of main supply between the two 
principals which is the supply of 
intermediary service

• Respondent further contended that the 
assessee is acting on behalf of Genpact 
International and supplying support 
services so that Genpact International can 
supply main services in the nature of 
business process outsourcing, information 
technology services, managing relationship 
with customers, negotiate customers 
agreement and statement of work and 
customer invoicing and collection to its 
customers.
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Observations and Ruling of the Court

• Recitals of the Agreement provide that the 
Genpact International has sub-contracted the 
Assessee for providing the services to its 
customers. Therefore, it is clear that the 
Assessee is actually providing the BPO services 
and information technology services to the 
customers of Genpact International.

• Scope of an "intermediary" is to mediate 
between two parties i.e. the principal service 
provider (the 3rd party) and the beneficiary 
(the agents principal) who receives the main 
service and expressly excludes any person who 
provides such main service "on his own 
account". Accordingly, following three 
conditions must be satisfied for a person to 
qualify as an "intermediary";-

• There is no change in the legal position i.e.
with regard to the scope and ambit of 
"intermediary" services under the service 
tax regime vis-a-vis the GST regime. 

• Finding recorded by the respondents-
department to hold the Assessee to be in a 
principal agent relationship with the 
Genpact International to be without any 
basis and to be clearly erroneous. 

• Sub-contracting for a service is not an 
"intermediary" service.

• Hon’ble Punjab and Haryana High Court 
held that order passes by Joint 
Commissioner (Appeals) holding the 
Assessee to be an "intermediary" under 
section 2 (13) of the IGST Act, cannot 
sustain and is accordingly quashed.

a. Relationship between the parties must be that 
of a principal-agency relationship.

b. Person must be involved in arrangement or 
facilitation of provisions of the service provided 
to the principal by a 3rd party. 

c. Person must not actually perform the 
main service intended to be received by 
the service recipient itself.

This judgment would certainly help the 
BPO Industry in resolving litigation under 
the GST Regime on the scope of 
intermediary services.  Along with the 
Circular dated September 2021, this 
judgement will help bringing clarity that 
BPO services qualify as ‘export of service’ 

Nangia’s Take

Reference: CWP-6048-2021 (O&M) Dated 11 November 2022



Follow us at :

www.nangia-andersen.com | query@nangia-andersen.com

Copyright © 2022, Nangia Andersen LLP All rights reserved. The Information provided in this document 
is provided for information purpose only, and should not be constructed as legal advice on any subject 
matter. No recipients of content from this document, client or otherwise, should act or refrain from 
acting on the basis of any content included in the document without seeking the appropriate legal or 
professional advice on the particular facts and circumstances at issue. The Firm expressly disclaims all 
liability in respect to actions taken or not taken based on any or all the contents of this document.

NOIDA
(Delhi NCR - Corporate Office) 
A-109, Sector - 136,
Noida - 201304, India
T: +91 120 5123000

GURUGRAM
812-814, Tower B, Emaar Digital 
Greens, Sector-61, Gurugram, 
Haryana – 122102, India
T: +91 0124 430 1551

CHENNAI
Prestige Palladium Bayan,
Level 5, 129-140, Greams Road, 
Thousand Lights, Chennai - 600006 
T: +91 44 46549201

PUNE
3rd Floor, Park Plaza, CTS 1085, 
Ganeshkhind Road, Next to Pune 
Central Mall, Shivajinagar,
Pune - 411005, India

DELHI
(Registered Office) B-27, 
Soami Nagar, New Delhi
– 110017, India
T: +91 0120 5123000

MUMBAI
11th Floor, B Wing, Peninsula Business 
Park, Ganpatrao Kadam Marg, Lower 
Parel, Mumbai - 400013, India
T: +91 22 61737000

BENGALURU
Prestige Obelisk, Level 4, 
No 3 Kasturba Road,
Bengaluru – 560 001, Karnataka, India
T: +91 80 2248 4555

DEHRADUN
1st Floor, “IDA” 46 E.C. Road, 
Dehradun - 248001, Uttarakhand, 
IndiaT: +91 135 271 6300

http://www.nangia-andersen.com/
mailto:query@nangia-andersen.com
https://www.facebook.com/NangiaAndersenIndia/
https://twitter.com/nangiaandersen?lang=en
https://in.linkedin.com/company/nangia-andersen-india

	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5

